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Commentary

The U.S. Supreme Court’s unanimous decision in Animal Science Products, Inc., et al. v. Hebei
Welcome Pharmaceutical Co. Ltd., et. al. (commonly known as the “Vitamin C case”) [1] on the
issue of determining foreign law—whether a federal court determining foreign law under Federal
Rule of Civil Procedure 44.1 is required to treat as conclusive a submission from the foreign
government characterizing its own law—is unsurprising, but confirms an important role for the
federal courts and sends a clear message to foreign countries, including China.

Supreme Court’s Decision: Inevitable Outcome

China showed great interest in the Vitamin C case, with its Ministry of Commerce
(“MOFCOM”) submitting amicus briefs stating that Chinese law required the defendants’ export
cartel, and its embassy in the United States sending a diplomatic note to the U.S. Department of
State that “China has attached great importance to this case” and that MOFCOM accurately
“described China’s compulsory requirements concerning vitamin C exports”. [2] MOFCOM
stated that the District Court and the Solicitor General were “disrespectful” in questioning its
representations on China’s law. [3]

This level of China’s interest in the case, together with the facts that irrebuttable presumptions
are often viewed skeptically in U.S. jurisprudence [4] and that the underlying issues of foreign
sovereign compulsion, state action, and comity are significant, likely made the justices feel a
need to render a unanimous decision on the threshold question of how to determine the
applicable foreign law. [5]

In the end, Justice Ruth Bader Ginsburg, the Supreme Court’s civil procedure expert, [6] wrote a
unanimous decision for the Court, articulating that a “federal court should accord respectful
consideration to a foreign government’s submission” [7] regarding foreign law, but must make
an independent determination of the law. Justice Ginsburg, who is a proponent of referencing
foreign law to inform U.S. judicial decisions, [8] made it clear that a standard of binding
deference to a foreign government’s statement characterizing its own law is unacceptable.

Federal Courts” Important Role

The Supreme Court’s decision is arguably simply a reading of the plain language of Federal Rule
of Civil Procedure 44.1. Rule 44.1 established that the determination of foreign law is a question
of law, so that federal courts “may consider any relevant material or source [...] whether or not
[...] admissible under the Federal Rules of Evidence”. The Supreme Court clarified that the
weight given a foreign governmental statement regarding foreign law “will depend on the



circumstances”, including “the statement’s clarity, thoroughness, and support; its context and
purpose; the transparency of the foreign legal system; the role and authority of the entity or
official offering the statement; and the statement’s consistency with the foreign government’s
past positions.” [9] The Supreme Court, however, expressly refrained from deciding the
outcome in Vitamin C once all relevant factors are considered. [10]

On remand, the Second Circuit has an important role to play to clarify some legal issues,
regardless of its final decision. On the one hand, the Second Circuit might consider evidence
beyond MOFCOM'’s statements, still conclude that Chinese vitamin C exporters were legally
compelled to fix prices, and then find again that comity requires dismissal of the action or
remand to the District Court for reconsideration of the motions to dismiss and for summary
judgment.

In its consideration of all relevant factors, the Second Circuit will have a chance to elaborate on
how these factors are weighed. The court might also consider the fact (which was apparently
little noted by the parties in the case) that this vitamin C lawsuit did not follow a U.S.
government investigation. The U.S. government brought no antitrust action against the
exporters, in contrast to the major criminal investigation it conducted in the mid-1990s that led to
dozens of civil treble damage lawsuits against vitamin manufacturers from other countries,
including the action that resulted in the Supreme Court’s application of the Foreign Trade
Antitrust Improvements Act in F. Hoffmann-La Roche Ltd. v. Empagran S.A. [11] This might
reflect recognition by the Department of Justice that at least some compulsion from the Chinese
government may have been involved in the case of the Chinese vitamin C exporters, so that the
Department of Justice exercised prosecutorial discretion to refrain from action. [12]

If, on the other hand, the Second Circuit on remand concludes that the vitamin C exporters were
not compelled by Chinese law to fix prices and comity does not require dismissal, then entities
may be exposed to ex post challenges under U.S. law for conduct they might have thought
legally required. Nonetheless, in reaching this decision that there is no direct conflict between
U.S. and Chinese law, [13] the Second Circuit can help avoid conflicts that the doctrines of act of
state, foreign sovereign compulsion, and comity seek to prevent.

Message Sent to Foreign Countries

The Supreme Court’s decision in the Vitamin C case may be a roadmap for what is needed to
support a statement of foreign law. A statement by the highest court of the foreign jurisdiction,
which is consistent with the country’s previous statements and actions, and is not subject to
attack as a litigation position paper, would likely be persuasive as to the foreign law. Such a
roadmap should not be considered as a threat to foreign entities doing business with U.S. entities
but rather as a cautionary note that conduct known to violate U.S. law should be undertaken if
and only if a clear record of the foreign government’s role is created.

On balance, the Supreme Court’s decision in the Vitamin C case is a helpful clarification of an
important point of civil procedure, while giving the federal courts the important role to clarify
legal issues and sending a clear message to foreign governments that legal clarity and
transparency is important.
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